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OFFICE OF PERSONNEL * 

-VANAGEIIEHT f- > 

v.". : - ft* ';v 

SCFR Part 737 •/ , 

• T” ■' •• -_~K: \ 

Post Emp oyment Conflict of Interest 

agency: Office ofFersoannF' - ■; ^ 

Manage meni. • . 

#crtoi« interim regulations made .-■* 

iiiuaediataiy effective, with comments 
Invited tor consideration in final 
rulemaking. 

SUMMARY; These regulations 
particularize the restrictions on post 
employment activity established by title 
V of the E thii^s in Government Act of 
1978 118 U.S.C. 207); provide guidance to 
the execuiiva agencies in exercising the 
administrative enforcement authority 
reflected-in 18 U.S.G. 2Q7fj); and 
larabiish the procedures for making 
certain determinations and designations 
uimier the Act. , . 

oates: Effective date: Subpart A is 
effective. April X 1979. The substantive 
restrictions; Subpart B, will become 
riieciive (in July % 1979. except that the 
procedures requiring agency action in 
f | 737.13 and 737225 and the provisions 
of 5 737.2!) are effective April 3, 1979. 

Comments date: Written comments 
will be considered if received do later 
than May 18. 1979. , 
address: Send written comments to: 
Office of 'Government Ethics, Room 
5315, 1900 E Street NW, Washington, ‘ 
O-C. 204115. 

HM FURTHER INFORMATION CONTACT: fi 
for wrence Garrett (202) 832-7842. 

IS iRWuEMTMTARY INFORMATION: 


U.S.C. 207. as amended, tijuguids . * 
employee:! and give direction as 10 
adminisiru tive enforcement Thp ;f. 



uisoretbsts layffeader will 
; 9 . These? examples wit! also 


interpretation of die Act -V # employees. Because or the 

These ere interim, not iiroposed •' \l «f SincfetotPt)t>vithin the regulations of both 
regulations. Most are interpretive or stalementa ol ratumaie, 

procedural, exempt from 5 U.S.C. 553 fitT fltt** W oo need for an extended 
Moreover because of the filly 1. 1979 ^ “JEtemWe. This. only certain sum mar? 
effective date of Title Vcf the Act tat .yandrupP^' 11 " 1 infonnation . 

need in fairness to advist 1 employees as^j i.pOvidetL 

to their responsibi lities, and the ' • • «*--? 2 p w1l vi 1 ,nr B 

comment procedures already employed, * 

the Director ot OPM. Ala a K. CampOell, The following briefly summarizes 
acting pursuant to 5 U.S.C. 5531b RB), has selected provisions ot the regulations 
found good cause for dispensing with C" pouits ou : some of the [actors 
notice of proposed rulemaking and ::or copwdereu in formulating them. 

setting a 45 day commeni period. All - A pumosa ind Policy ( 5 737 . 1 ) 
interested persons are invited to submit 

comments. After OGE evaluates the - The amendments to section 207 of 18 

comments received, OPM will 1/. S.C. not ?niy tiroadeneo it} ^ 

promulgate final regulations. However, _ substantive prohibitions, but also 
as discussed below, a fair notice rule provided an alternate method of 
will result in a five-month delay intiw ^eaftHTsement. Previously the statute was 
effective date for any change in the . - < enfowiy a criminal provision, but 
substance ot the ttnai regulations that ie (Congress amended it to provide for 
more restrictive titan the cusepnt admiitisSrc, live enforcement (See S. Rep. 

provisions. -.^^i^S^m.WlhOon^tet Ss*». 34 . 

Before preparing these interim . ; . ;,vc ch agency is responsible not 

regulations?, OGE sent a memorandum^,’ raetefjtfbl dealing, with violationd* oui 
dated January 16, 1979, to all heads of^fffd^ow importantly, for providing 
departmen ts, independent agencies, an£c prompt advice to former Government 


Government corporation s requesting 
their comments on the practical 
problems which might arise under 
possible applications of the Act. OGE 
also solicited the comments of several 
public interest groups. It received more 
than 40 letters and memoranda in ; • 
response, and has held numerous 
discussions with representatives of • ; ■ 

executive departments, public interest . 
•groups, the staffs of legislative 
nimmmpRs concerned with me Aci. and 


employees so as to avoid violations, 'rhe 
attorney .general has exclusive authority 
for criminal enforcement 

I i TSa subtectiein fa) Prohibition (\ 737.5 / 

The prjorvarsion of subsection (a) of 
18-.U.&C 207 imposed a permanent 
prohibittoi on certain repreaentaconai 
. activity by a .urmer Government 
employee m connection wnii a 
•pariiculdf Blatter Involving a specific 
in .iiVii 'li the former emDlovee 


ileckeround - 

On October 26. 1978, Congress 
enacted the Ethics in Government Act of 
1978 (“the Act**}. Title IV of the Act 
created a separate statutory Office of 
Government Ethics (OGE) within the 
Office of Personnel Management (OPMJ. 
it provided that the new office be 
headed by the Director of OGE ("the 
Director") whose responsibilities 
uidude developing and recommending 
•SB OPM or the President in consultation 
with the Attorney General, regulations 
pertaining to conflicts of interest and 
ethics in the executive branch. OPM is 
promulgating these regulations upon the 
recommendation or the Director in 
;u cordance with Title iV of the Act 
S i tie V of the Act amends 18 U.S.C. 
%SI7, which relates to pos t employment 
conflicts of interest. These regulations 
particularize the restrictions on post 
uniployment activitv established by 18 


groups of government personnel. 

A common tnerme ran arough these 
responses. There is agreement, that 
regulations should prevent a torme:; 
Government official from abusing or 
taking unfair advantage ot his prior 
Government position. Dui: snouio not 
incorporate unnecessary restrictions 
which hinder the Government s ability 
to attract and retain individuals and to 
execute its programs. We have 
attempted to strike a fair balance 
between these two concerns within tae 
scope of the Act, which s expressed ura 
statement oi policy m the forepart of the. 
regulations. 

These regulations are unusual in that 
they reflect the joint views of UGE and 
the Department cl Justice, ine actual - 
narrative language dealing with 
individua l conduct is short, out many 
examples have oaen included in Doth 
the mam text anti m set-off paragraphs 


had participated personally ana 
uubsiantiojiy. The amended version 
defers*, foe pi oscriued representational 
activity pith more particularity. The 
original version prohibited a former 
Government employee from knowingly 
acting “as agent or attorney 1 ’ in a 
(uatlar; die present version expressly 
e xtends to "informal” appe6iranr.es and 
provides oanctions fora former 
employee who “otherwise represents" 
orTwith. the intent to influence, makes 
any oralor written communication' on 
behalf of another to the Gov ernment. 

, Under Lott subsections («) and (bj a 
former employee is limited only with 
respect ts a ‘ particular matter involving 
a specific pany or parties" in which the 
United Staten is “a party or has a direct 
and substantial interest”— end Ln which 
foe employee had the prior involvement 
specified Sjy rhe statute. This is an 
importani qualification, and. means, or 
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or involvementin an administrative or 
peripheral issue. 

(L The subsection (b)(i)Prohibition (i 737.7) 

‘ Subsection (b) of 18 U.S.C. 207 • ;r 
contains two prohibitions. The first, 
contained in douse (i) of subsection (b), 
fs addressed to 5-737^ of the 
regulations. For a two year period after 
the termination of Government 
employment it prohibits a jformer 


£:* 


uovwpieBt ... v 

representing anotfkerbefbre theUnited 
States iftconiiecfidn with a particular 
matter involving a spedfic party which 
... '%as actually pendingunder hiaomcial 

wfthln a period of one yedr prior to the 
: terinlnation of such responsibility " 
“Offidal responsibility” is definedTn 18 
U.S.C. 202. Tltose matters assigned to an 
employee by statute, regulation, 
executive order, job description, or 
delegation of authority areordinarily 
part of hi* ■ official re spon^IbiUty* < - 

The 1978 amendments expanded the 
restriction periodfrom one to two years. 
Moreover, 'white the original version of 
subsection (b) restricted only a former 
employee who “appears personally . . . 

, as agent, or attorney," the same 
language regarding the varietiea of. 
representational activity which is used 
in subsection (a), also appears in 
subsection 8>}{i). The new prohibition 
revises the nature of prior involvement 
required in that it refers to matters . 
"actually pending trader his official 
responsibility;" rather than to matters 
“under his offidal responsibility” as set 
forth in the older version. 

D. The subsection (b)(ii) Prohibition (\ 737.9) 

'• Clause (ii) of subsection (b) of 18 
U.S.C. 207 is a new provision which 
prohibits a former Senior Government 
Eftiployee, for two years after 
terminating government employment, 
from assisting in representing another in 

connection with an appearance before 

the United States. However, it relates to 
a narrower range of representation than 
subsections (a) and (b)(i). That is, it 
applies only to assistance in 
representing “concerning any formal or 
/ informal appearance”, but not an oral or 


written commudcmtitinm^ w&ft ti~ 
intent to influence. Thus, for purposes 
subsection (b }(ii), the distinction 
between an “appearance” and 
“communication” is important-Tb 
terms are explained in Sr 
It is also important to note taat,;. 
subsection (b){ti) applieasotelj/tte 
representational assistance, i * *“ 
kinds of assistance to snottM 
a particular matter. SebaieF-_ T . 
passed by the Senate an June 27,1977’), ^ . 
had provided that Senior Employees 
could not “aid, assist or represent” any 
other person in connection with a matter 
in which the employee had been ‘ 
involved: but such language was 
rejected in favor of that in the House 
bill, which targeted one who “assists bj 
representing” concerning an appearance 
involving such a matter. Thus, for 
example, a former employee can ~ ’ ' 

actually work on a contract which he 
awarded, but cannot represent the ? 

contractor to the Government. Similarly, 
a former Senior Employee can assume 
managerial responsibility for a project , 
under such a contract, even where hi^.., 
decisions as to the workto be done ,‘j^ 
under the contract, and the terms 


- kvaaendtumf to 
» of the statute to 


L ti’i 



UUV aiiUWUU 

lrattoent'bGE will not 
Senior Employee for 


& The Subsection fc) Prohibition (% 737.lt) 

• -*<* -ir- *■ + ■' , , 

. Subsection (c>is a new provision 
which restricts a Senior Employee from 
acting as attorney or agent before, or 
awaking contact with an intent to 
-influence, hisformar agencyduring a 
one year.-“cooling-ofT period after 
termin ation of government employment 
■ It dopenot prohibit contacts with 
“ respect to matters that (a) involve no 
% element of potentialcontroversy, (bj are 
ihefther gending beforq; no* of direct or; 
snbatantiai interest tooths agency, or (c) 
'ereofaneraonal and individual nature, 


thereof, are communicated to thq . benefits; a* the appbcathm of ti^se 

Government. , * >j w J ^ restrictionait also does notjprohibit 

A major question encountered in statements based on the former Senior 

drafting these regulationswas whether'/, Employee’s own special knowledge, 
subsection (bKii) should Be viewed as Including political expression, 
applying only to matters that a former, 

Senior Employee had participated 

.•MAAnllir r*%i r\ OIlKofanHolTu DO tflA 


personally ahd substantially as the f 
legislative history suggests, pr whether it 
applies also to matters actually pending 
under his official responsibility, asthe 
statutory language suggests. • r -\ 

On February 18. 1979, the Director 
received a letter and memorandum from, 
the chairmen and ranking members of , 
the House-Senate Conference on the 3 ~ 
legislation, which have since been 
published in the Congressional Record"' 
of February 21, 1979, at S1813;Tfre * > 
memorandum refers tothe foregoing 
language of the Conference Report as 
well as the stenographic transcript of 
the House-Senate Conference on S. 555 
of October 5, 1978, and concludes that 
“the two parts of § 207[b] apply to 1 
different matters. Section 207(b)(i] Z.-\< 

applies only to matters under official. ' 
responsibility and section 207(b){ii) .... 
applies only to matters where therebad 
been personal and substantial . .. j £ 
involvement." Memorandum at 3. : 

The literal language of the Act, 
however, is constraining. Accordingly, 
the regulations permit applicability of 
section 207(b)(ii) to the broader set of 
matters under official responsibility,' 
However, both OGE and the Attorney 
General have recommended the 


P. BxemptTori) 
Technoh 


... =,*Kr. 

& Scientific and 
’ottnab'on (t 737 . 19 ) 


The post employment rbetrictions of 
18 U.&C. 207. do not apply to 
c ommu nications made solely for the, 
purpose of furnishing scientific or 
technological information under 
procedures acceptable: to the agency 

concerned. The regulations da not 
enlarge, but give realistic effect to, the 
exemption by making clear that 
ComnHBiiqatfcsBB to determine technical 
problems confronting the Government 
for file purpose of proposing an 
approach or solution are within the 
exemption, and that scientific and 
- technological information may 
incorporate BUeh data and information 
as is necessary to understand its 
practical significance. Each agency is 
responsible for developing procedures to 
permit the interchange of such 
information in a manner consistent with 
the purposes of the Act. The regulations 
do not prescribe procedures, but based 
upon comments received, set forth a 
-V number of factors which might be 
considered. Agency procedures will be 
reviewed periodically to determine 
whether this area is being managed 
properly. 
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0 Oettgnatxm of Senior Employes Positiana 
ll WJOi -. 

Tie prohibitions of subsections (a) 
and ibfti] of 18 U-S.C. 207 apply to aD 
former tkivemment employees, 
f (owever. (bn additional prohibitions of 
auosectionsfbXfi) and (c) of 18 U.S.C. 

7fi7 apply only to former Senior 
< iovemmimj employees. These "Senior 
Fimptayeea" are the four oatesoneg 
specmed m subsection fd) of 18 U.S.C 
207. Two of these categories are made 
suoject to the additional restrictions by 
the statute alone. These are "Executive 
f eYel” employees, identified by 
suosection (d)(1). and persons on active 
duty as commissioned oficers of a 
uniformed; service assigned to nay grade 

01 d-7 or «ibove, identified by subsection 
(d)(3). The restrictions of subsection • 
(bjfiij and fcf will apply to these 
individuals on Juiy 1, 1979. 

Two otfter categones of emnioyees 
are not covered automabcailv by 
statute, but rather require the Director to 
designate specific positions. Subsection 
(d)(2) lavs the basis for application to a 
person in « position for which the basic 
rate oi pair is equal to or greater than 
that far a CS-17 and “who has 
« iotificam: decision-making or 
aiinervisoiy responsibility.” Subsection 
(d)(4) covtms other persons who hava 
significant decision-making authority or 
other duties which are substantially 
similar to those exercised by persons 
covered by subsection (d)(2). 

ilie regulations establish a procedure 
for designations by the Director under 
the latter (wo subsections. Certain 
positions will be designated effective 
October 1, 1979. unless exempted, arid 
the restrictions will apply to the 
incumbents on or after that date. These 
are all positions classified at. or the rate 
oi pay oi which is at least that of, GS-17 
as well as aii positions in the Senior 
Executive Service. Exemptions from 
designation will be made by the Director 
prior to Octooer 1. 197a on the 
recommendations of each agency, based 
on he criteria specified in. the 
niaiiiationi. The regulations do not 
establish u substantive oresumption that 
ail such positions should be included, 
although tiie pay level of the positions 
involved as well as the criteria in the 
Civil Service Reform Act regarding 
positions made part of tne- Senior 
ivmcniive Service at ieast suggest that 
such inclusion wouid be appropriate. 

Ha -her, the regulations prescribe an 
operating tecmuque to require each 
agency, winca is in the best position to 
articulate facts supporting 
aande.signation, to do sci. 


All other positions wh.ch might 
properly be designated are to be . ’ 
proposed for coverage by each agency's 
designated agency ethics official, who 
has spectal responsibility for 
administration of the Ac 1 : aad is 
appropnateiy situated to oversee and 
endorse the work necessary to effect 
these supplemental destinations. 
Designations by the Director will 
become effective five months after the 
publication of an official notice of an 
intention to desigtiate. 

The exact dates, standards and 
procedures for the foregone 
designations are set forth in me 
regu,at!ons. 

11 Effective Dates f) 737.29, 

Employees whose effective date of 
retirement or resignation is on or before 
July 1. 1979. are not subject to the 
restrictions addec by tne 197 m 
amendments. 

The regulations orovid” for fair notice 
of any substantive change in these 
regulations with respect :o a 
Government employee who is adversely 
affected by the change. As to 
incumbents, such a change will not 
become effective until five months after 
the publication of the final regulations 
effecting the change. Thin will give an 
employee who has relied upon the 
regulations and finds the change 
unacceptable an opportunity to seek 
other employment. An employee who 
accepts an affected position after th e 
change has been published in final form 
immediately becomes subject to it 

L Other possible amendments 

Both OGE and the Attorney General 
have recommended two additional- 
clarifying amendments. The first would 
limit the prohibition of section 207fb)(ii) 
of Title 18 U.S.C. to assistance in 
representing through pers onal presence 
at an appearance before :he 
Government. The second would amend ' 
5 207(d) of Title 1.8 U.S.C. so that 
commissioned officers of a uniformed 
service a* pay grade of 0- 7 and 0-8 are 
treated equally with civilians of 
comparable rank, in that they wciukl be 
subject to Ihe provisions For Senior 
Employees oniy if designated by ’he 
Director. 

OEM is adding i-’art 73/ Co i itie b of 
ihe Gutie of Federal Regulations, as set 
forth below; 


PART 7^— REGULATIONS 
CONCERNING POST EMPLOYMENT! 
CONFLICT OF INTEREST 

Subpart -General Prorate v» 

4 - • 

See. : v ; ; 

- rf».i hirp- »e aid Poucy. 

1 (e) Authofry. . '• 

jb) Gmsutijtiora with the Attorney General 
(c) Policy arid liEiktattens. ^ 

7:17.3 - !>.£! itions- 
(&} Statutory definitions. 

(b) fetrrpreative definitions. 

'ytjtipsrt 3“ Sub^tSfl^W rffivniOnS 

/:>. j 

(a) 18 U.S.C § , 07 [a j. 

:b) Ri-prt *e taboo. 

' '1; Att-itae; % aid agents. 

(2) Others. 

Ill An reari ice«c nomnumicati-rns made with 
Client i.j influence. 

(4) Element-i of "influence" and potential 
conirov ,asy required. 

(3) A..6 J3 -di ,e. 

(8) Praiect ; spouses not included. 
fc| “Psrticti'ir matter involving a specific 
p*rtv o- parting*. 

(1) Specific net ler vs. policy matter. 

(2) Technical matters. 

(3{Ktic.nou oq. oi: personal panScjpewm to 
sjaturu .ty. 

(4) The wild pwncular matter must lie 

ir.'Gvii. 

(5) United plate* must he * pai-ty or have a i 

tniarwt- 

Id) "Pairfieit ite personally and 
subsist dally". 

(1) Basic requirements. 

(2) Partiapeion on ancillary matters 

(3) Scie of i ihciai respunsibiiuy in 

details ting substantial participation. 

?e) Agency : espcasibility in co m plex cases. 

737.7 

(a) 18 UL9.C 2D7fb if if. 

(h) Official espongibflity. 

( 1 ) Definitit c 

(2j Ue term. 1 ] , ing otilcial responmCniity. 

(3j Aixillar matters and official 

timpUfiriMUty. 

(4) Knowledge of matter -pending required. 

(5) Serf-disc ' usii fixation 
(cl "Actual!. pending”. 

fd| Other es ewaa reqciremeti s. 
i» Measure ;iei,t of two-year reiitncboa 

p ii. 'Kid. 

73 / .» 

;.i) 18 ll.B.C 207 ib|(if). ' 

(b) Repreiierlafional assistanc/ 

(c) Manager en ai assistance. 

(d| Re preset tational assistanci . 

(e j Oegiee c pr or parti cipeti cm or 

n-siposs biltty required. 
n>) Persona and sahstaritiai pHi-tiGipation 
it quira L 

(if) hleaHure. - lent oi resirictiou (Miiioti. 
lg.l (JtJ-:ir ssrentiat requirements 
(h I G* r era! xa mp tea. 

737 II 

ru d Vr --TT- c- ivi’--. thri I requited 

r,. s<v>mfic artie* nniwmnan 
i ill Element .f controversy or ir llnen< n ., 
rt c uire <3|R 
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primary raripanaibiffiy for tie 
enforcement of the post-employment 
reaiiiciians, arid that criminal 
enforcement may betmdertaken in 
cases involving aggravated 
circumstances. Enforcement should 
avoid unnecessarily severe applications 
winch do not serve the purpose of the 
Act but adversely effect the 
Government's ability to attract and 
retain employees, and consequently, the 
success of its programs. Special 
dienti on should be given to the need to 
preserve trie free Hdw of expertise, 
aipeciaily in scientific, technological 
and other teciinical areas from private 
Hiiiviiies to the Government. 

(?) The examples contained in these 
regulations! are intended to give 
guidance, hut are illustrative, not 
comprehensive. Each agency may 
provide adfotionai illustration and 
guidance in its own regulations, 
consis tent with that contained herein, in 
order to address specific; problems 
araingin Ihe context of a particular 
agency's operations. 

( 8 ) Agencies have the responsibility to 
provide assistance promptly to former 
Government employees who seek 
advice cm specific problems. The Office 
of Government Ethics will provide - — 

advice, ‘promptly, upon request, to 
designated agency ethics officiate in 
such situations, but will first coordinate 
wilh the Department of fustice on 
unresolved or difficult issues. 

It These regulations do not 
inccrrporate restrictions contained in the 
code of conduct of a profession of which 
nil employ ee may be a member. 

v i j 7. j tanttittiona. 

I d tXatutory definitions. The 
following are defined terms wtnch 
hugely re^jent portions of the text of the 
ms tote. Tliey are set out here to permit a 
simplified presentation of statutory 
. -.iutreifceuis in the regulations which 
follow. Other definitions, which 
supplement the statutory language, are 
litsed in paragraph fbj below and are set 
forth in detail in the substantive 
regulatioM. 

U “United States or ''Government ' 
means any depaitment, agency, court 
i ouK-maitiai, or any civil, military or 
navai commission os the United State.}, 
♦he District of Cofumbia, or any officer 
ns employee thertof- 

2! “Agency" includes an Executive 
Department. a Government corpora tion 

j an independent establishment of the 
executive branch {which includes an 
independent commission). See 13 U.S C. 

t--, 

-)■ “Government i mployee includes 
;,i v officer or >- plcyee of the Executive 


Branch (as defined in 18U.S.C. 2DZ anti 
e.g.. 5 U.S.C. £104 and 2105) mdudinj{B 
Special Government Employee. 

(4) ''Former Government Empioyet!® 1 

means one wno was, and is no Longer, a 
Government employee. - 

(5) ‘Special Government Employee" 
means an officer or employee oi an 4 
agency who is retained, designated, 
appointed, or employed tc pertonn. with 
or without compensation, for not to 
exceed one hundred and thirty days 
during any period of three hundred and 
sixty five consecutive days, temporary 
duties ei tlier on a full time or 
intermittent basis (18 U.S.C. 202.] 

|6) “Senior Employee" means an 
officer or employee namea in, or 
designated by the Director pursuant to. 
section 20/(dj of ti tie 13 U S.C. (See 
237—3 below j. 

(7) Parucuiar Government matiet 
involving a specific party ’ means any 
judicial or other proceeding, application, 
request for a ruling or oth co- 
determination, cor. tract claim, 
controversy, investigation. chaige. 
accusation, arrest or other particular 
matter involving a specific party or 
parties m which the United States is, a 
party or has a direct and substantial 
interest. 

(bj Interpretative definitions. Other 
terms riefmea and interpreted in the 
substantive regulations are: 

(1J "Acting as Agent or Attorney”: 

{See 737.5(b) j. 

(2) " Actually Pending”: (See 737.7(c)). 

(3) "Communicating with intent iti 
influence (See 737.5(b)). 

(4) "Direct and Substantial Interest": 

(fine 737.11(e)). 

(5) “Participate Personally and 
Substantially ’: (ikse 737.5 (dj). 

(6) "Particular Matter involving a 
Specific Party or Parties (See 737.3(c)). 

(7) “Particular Matter' (without 
parties): ’See 737.11(c)). 

(8i “Official Responsibility": [See 
737.7fbl). 

(9) “Rare of Pay ": (See 737.25(1) jtf ))• 

Subpart E ---Substantive Pr Dvtslons 

§ 73 7 A Rcwtrietfww on arry format 
Government Employee s Acting as 
Representative as ro a Particular Matiet in 
Which the Employee Perse natty and 
Substantially Participated. 

(a) Basic Prohibition of id U.S.C. 

2071 a). No former Government 
employes, after terminating Government 
employment, shall knowingly act mt 
agent or attorney for, or otherwise 
represent any other person in any 
formal or iniormai appes rance before, or 
with the intent to influence, make any 
oral or written communication on behaii 
of any otaer person to. (. j the United 


Slates, ( 2 )tnctHinectio 0 witn any 
purricstfar Coverranent matter involving 
a specific party. (3) in which matter such 
employee participated personally and . 
subetsniiaFy as a Government 
employee. 

\h\Repnsentnhon: Acting as ciieni or 
attorney, or other representative in an 
■ appearance or communicating with 
intent to influence. (1 \ Attorneys and 
agents. The target of sins provision is the 
former emp loyee who partii-ipa tei, in a 
particular natter while employed by the 
Government and Later "'switches Hides’’ 
by representing anotlier person on the 
same matter. [MOTE: The examples in 
titese regui ;i dons do isot iacuirpoiiiie die 
special statutory restnebona on Senior 
Employees except where the terms; 
“Senior Employee" of “Senfor” are 
expressly used.] 

Example ; A lawyer in the Department of 
Justice perse q ally woriu oa an antitriist case 
involving Q oirpany. After leaving the 
De partment be .is asfcad by Q compax y to 
represent ii so that case. Ha may not <io so * 

(2) 02/fers.The statutory prohibition 
covers any other former employee, 
including m angerial and tecfcni cal 
personnel, who represents anodjim 
person in an appearance or. by other 
ccmniumc.ition, attempts to Influence 
tide Government concerning a particular 
matter in which he was involved. For 
example^* former technical employee 
may net at., as a manufacturers 
promotion si or contract representative 
to the Government oa a particular 
iiaatter in which he participated. Nor 
could, twd: employee appear as an 
ertpert witness against the Government 
lo connection with such a matter (E»eis 
737.i 3 for speci fic rasa* relating to 
trxpe. i wii eswat.) 

(3) Appearances; communications 
made with inietti to influence. An 
appearance om-uts when an indiMdutil 
is physics ,y present before the United 
ijirates in either a formal or informal 

sat ting or .onveys material to ihe United 
States in conr.ectioa with a formal 
proceeding or applicabon. A 

COJlUtlUCl tea dull ItklMdSl iiiaii a ,1 
!«ip pe vraou ami includes 
aim spun erne. a telephox e Cull, at 
other mea s. However, neither a 
prohibitec appearance nor 
enmrnnnir ,i ficin occurs when a former 
Goveramt ut employee communicates 
with a Government employee who, at 
die Listen ..e of ihe United Slates, visits 
or is assigned to premises leased to, or 
owned ut .ccuuted iiy, a person other 
iitan ihe l uited States which are or may 
be used for pemjm»;mca uiiilei an actual 
jr pi opus> d Cuiitract of granc. w ,«i.n 
5 Qci] .. ..fU: , ,ui . ■ ..it lot concerns Vv )™ k 
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(0) Project responses not included, bi~,.;'.baa tfeaeffectafcedacing tha amount of 
a context not involving e potential 


evaluation, administration, or 
p er form ance of the actual or proposed 
contract or grant - - 5 -x. . 

*■ Example 1: fin appearance occurs when a 
former employee meets withan agency 
employee personally to discuss a matter; or 
when besubmits a briefih an agency 
sdmWstrative proceecBng in his own name 

Example 2: A former employee makes a:., 
telephone call to a present employee to 
discuss a particular matter diet Is not the 
subject of afbrmal proceeding. She has made 
a communication. 

~.‘t •- ' i ' . " , < . ** 

(4) Elements of “influence” and 

potential controversy required. 
Communications which do not include 
an "intent to influence” are not 
prohibited. Moreover, acting as agent or 
attorney in connection with a routine 
request not involving a potential 
controversy is not prohibited. For 
example, thefoUowing are not , 
prohibited; a question by an attorney as 
to the status of q particular matter, a 
request for publicly available 
documents; or a communication by a 
former employee, ndt in connection with 
an adversary proceeding, imparting 
purely factual information. (See also 
737.11(d) below.) - *v 

Example X; A - government employee, who 
participated in writing the specifications of a 
contract awarded to Q Company for the 
design of certain education testing programs, 
joins Q Company and does work under the 
contract. She is asked to accompany m 
company vice-president to a meeting to state 
the results of a series of trial lasts, and does 
so. No violation occurs when she provides 
the information to her former agency. During 
the meeting a dispute arises as to some terms 
of the contract; and she is called upon to 
support Q Company’s position. She may not 
do so. If she had reason to believe that the 
contractual dispute would be a subject of the 
meeting, she should sot hove attended. 

(5) Assistance. A former employee is 
not prohibited from providing in-house 
assistance in connection with the 
representation of another person unless 
he or she was a Senior Employee when 
participating in the particular matter. 
(See 737.9 below.) ^ V. 

Example 1: A Government employee 
administered a particular contract for 
agricultural research with Q Company. Upon 
termination of her Government employment, 
abate hired by Q Company. She works on the 
matter covered by the contract but has no 
direct contact with the Government At the 
request of a company vice-president she 
prepares a paper describing the persons at 
her former agency who should be contacted 
and what should be said to theinln an effort 
to increase the scop** of funding of the 
contract and to resolve favorably a dispute 
over a contract clause. She may do so. 


controversy involving the United States " 
no finding of an “intent to influence” i 
shall be based upon whatever influential 
effect inheres in an attempt to formulate 
a meritorious proposal or program. 

Example 1: The employe elof Q Company fo 
the previous example is asked to design an 
educational testing program, which she does : 
and transmits it to die Government This is 'f, 
not prohibited despite the fact that her welt-" 


Wj* money which certain cities receive to conduct 
youth work programs. After leaving the. 


Government she may represent any of die 
cities to securing funds for its youth program, 
since her participation was tntobnaecttaa 
witba program not a particular matter 
involyingspaclffc parties. ^ 

(2) Technical matters. In connection 

in 

olving one or more 
ering concepts, in 


designed program may be inherently ; ' ' feasibility, studies, or in proposed 

influential on a question of additional funding 
under the contract She may not argue for its 
acceptance. ' 

(c) “Particular matter involving a 
specific party or parties (1) Specific 
matters vs. policy matters. The 
prohibitions of subsections (a) and (b) of 
18 U.S.C. 207, are based on the former 
Government employee’s prior 
participation in or responsibility fora 
^'judicial or other proceeding, 
application, request for a ruling car other 
determination, contract controversy, 
investigation, charge, accusation, claim, 
arrest, or other particular matter :-■* . 
involving a specific party or parties* fn 
which the United States is a party or has 
a direct and substantial interest Such a 
matter typically involves a specific .. . 
proceeding affecting the legal rights of 
the parties or an isolatable transaction 
or related set of transactions between 
identifiable parties. Rulemaking, v 

legislation, the formulation of general 
policy, standards or objectives, or other 
action of general application is not such 
a matter. Therefore, a former ' .t. 

Government employee may represent 
another person in connection with a . ; . 
particular matter involving a specific 
party even if rules or policies which he 
or shp had a role in establishing are 
involved in die proceeding. . 

Example 1: A Government employee 
formulated the policy objectives of an eiergy 
conservation program. He is not restricted 
from later representing a university which 
seeks a grant or contract for work emerging 
from such a program. 

Example 2: A Government employee 
reviews and approves a specific city’s v \ 
application for Federal assistance for a'; ‘ 

renewal project. After leaving Government 
service, he or she may not represent the city 
in relation to that project. - \. ,• * 

Example 3: An employee is regularly , 
involved in the formulation of policy, 
procedures and regulations governing 
departmental procurement and acquisition ~ 
functions. Participation in such activities _ 
does not restrict the employee as to 
particular cases involving the application of 
such policies, procedures, or regulations, , 

Example 4: An employee of the Office of ' 

Management and Budget participates 
substantially on the merits of a decision to 
reduce the funding level of a program, which 


programs prior to the formulation of a 
contract will no* restrict framer 
Government employees with respect to 
a contract or specific programs entered 
into at a later date. 

Example 1: A Government employee 
participates significantly to formulating the 
“mission need” of a project pursuant to OMB 
Circular Not A-109, and the award of a 
contract to Z Company, the purpose if which 
is to propose ahem stive technical 
approaches, Ha is not barred, after leaving 
Government sendee, from representing Q 
Company which later seeks a contract to 
manufacture one of the systems suggested by 
thtoZ Company, 

Example 2- A Government employee, who 
Iras worked fra years on the design of a new 
satellite communications system, joins C - 
Company. Later; the Government issues a 
"request for proposals” (“rfp"} to construct 
the new system, which is circulated generally 
to industry. The employee proposes to act as 
C Company's representative to connection 
with its anticipated proposals for the 
contract He may do so. The satellite contract 
became a particular matter when tbe rfp was 
being formulated; it would ordinarily not 
become oneinvoivtog a specific party or 
parties until initial proposals by contractors 
wars first received. Moreover, if tha 
employee’* work far C Company were limited 
to the formulation and communication of a 
proposal in response to the rfp, it would not 
be prohibited to the extant it involved a 
communications for the purpose of furnishing 
scientific or technological information to the 
Government, exempt under 18 U.S.C. 207(f). 
See 787.1S below. (See paragraph (3) below 
as taa case where the employee’s own 
participation may cause a different result). 

(3) Relationship of personal 
participation to specificity. In certain 
cases, whether a matter should be 
treated as a “particular matter” 
involving specific parties may depend 
on the employee's own participation in 
events which give particularity and 
specificity to toe matter in question. For 
example, if a Government employee 
personally participated in that stage of 
the formulation of a proposed contract 
where significant requirements were 
discussed and one or more persons was 
identified to perform services 
thereunder, bat the contract was 
actually awarded rally after the 
employee left, it may nevertheless be a 
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uarticuiar matter as to such former 
i rrivemment employee. > 

Example 1 A Government employee 
30 vu 6 s her agency that it needs certain work 
done and meets with private firm X to 
discuss and develop requirements and 
operating procedures. Thereafter, the 
employee meets with agency officials and 
.•iiisoadea them of the need for a project 
along the lines discussed with X. She leaves 
rise Goveriment and the project is awarded 
ay other employees to finn X. The employee 
m. asked by X to represent it on the contract 
tike may noi do so. 

(41 The some particular matter must 
ha involved. The requirement of a 
particular matter involving a specific 

0 triy" applies both at the time that the 

1 iovemment employee acts m an official 
capacity and at the time in question 
alter Government service. The same 
particular matter may continue in 

under form or in part. In determining 
whether two particular matters are the 
j line, ihe agency should consider the 
extent to which the matters involve the 
same ba sic facta, related issues, the 
run no or related parties, time elapsed, 
tin* lame confidential information, and 
the continuing existence of an important 
f ederal interest. 

Example 1: A government employee was 
.abnianlisii’v involved in the award of a iong- 
t:;rm contract to Z Company for the 
- leveiopuem of aiteniative energy sources. 

• lix years after he terminates Government 
-aioloymeni. the contract is still in effect, but 
;uch of the technology has changed as have 
trey of i:h« personnel. The Government 
proposes to award a follow on" contract, 
ivoiving die same objective, after 
i.umnetio.ve bidding. The employee may 
•presen': U Company in its proposals for the 
tilow-ott contract since Q Company’s 
,,iiposeo contract is a different matter from 
;ie con it act with Z Company. He may also 
. '^present Z Company in its efforts to 
tiiiunue as contractor, if the agency 
determines on the basis of facts referred to 

ve. that the new contract is significantly 
afferent in i ts particulars from the old: The 
■inner employee should first consult his 
igc-ncv. 

Example Z A crovermnent employee 
reviewed and approved certain wiretap 
. jipucaUoni.. The prosecution ot a person 
verheaid during the wiretap, aithough not 
•«tguutUy iargeted, must be regarded as part 
>f the same particular matter as the initial 
viretap application, ihe validity of the 
wiretap may be put m issue and many of the 
snots giving rise to the wiretap application 
vould i>s involved. 

Other examples: See < 47 -5(b)(1), Example 1, 
out (ci. Example 2. 

• :i| Haired Slates must be a party or 
have an interest. The particular matter 
oust ue one in which the United States 
os a party, much as in a judicial or 
i.buinUtraiive proceeding or a conixaci. 
■sr ,n which, it aas a direct and 


substantial interest, i he importance of 
the Federsil interest in a matter can play 
a rme m determining whether two *&. ■ 
matters are the same paiticutar matter. 

'Example 1: An attorney participated in 
preparing tiie Government’ll antitrust action 
against Z Company. After Having the 
Governm ent she may not represent Z 
Company in a private anutmst action brought 
against it by X Company on the same filths 
involved in the Government action. Thu 
interest of the United State i preventing 
inconsistent results and the appearance of 
impropriety tn me tame iatiuai matter 
involving tile same party. 2 Company. ;,a 
direct and substantial. However. if the 
Government's antitrust investigation or case 
is closed the United States no longer has a 
direct and substantial interest in the esse. 

Example Z A member of a Government 
team prodding technical assistance to a 
foreign country leaves ana seeks to represent 
a private contractor in securing a contract to 
perform ..he same service. The proposed new 
contract may or may not be considered a 
separate matter, depending upon whet -ter the- 
United States has a national interest in 
maintaining the original contract The agency 
involved must be consulted by the former 
employee before die representation cau be 
undertaken. ( 

(d) ■’ ’Participate personally and 
•mbstar. dally ” (U Basic requirements. 
The restrictions of section 207(a) apply 
only to 'hose matters in which a former 
Government employee pad ‘personal 
and substantial participation’’, exercised 
“through decision, approval, 
disapproval, recommendation, the 
rendering of advice, im estigation Ot 
otherwise." To participate personally " 
means directly, md includes the 
participation of a suboi dinate when 
actually directed by the former 
Ccverrjnent employee in the matter. 
“Substantially," means that the 
employee’s involvement must be of 
significance io ine matter, or form a 
basis for a reasonable appearance of 
such significance, it requires morn tha t 
official responsibility, knowledge, 
perfunctory involvement or involvement 
on an administrative o:r peripheral issue. 
A finding of substantiality should be 
based not only an the effort devoled to a 
matter but on t ie importance of the 
effort. While a series of peripheral 
involvements may be insubstantial, the 
single act ot approving or participating 
in a critical step may te substantial. It is 
essential that the participation be 
related to a "particular matter involving 
a specific party "’ (See paragraph fc) 
above 

Example V If an office! personally 
improves the departmental budget, be dees 
- net participate substantially in the approval 
ot ai items contained in ne budget Hi* 
participation is suostantiax oniy tn chose 
cases .uteri; 0 ut.ogei uwi is aviaau) 


ieaue. Even then, the termer Gararmuent 
employ etr is not disqualified with respect to 
an item if.it to n general program rather then 
a particular matter involving a specific pa rty. 
The former Government employee may, 
however, have official responsibility for such 
matters. (Sea 737.7(b)l „ 

Example 2t A. Government lawyer Is net in 
charge of nor has official responsibility for a 
particular case, but is frequently cor sulttd as 
ta filings, discovery, and strategy. Such an 
individual has personally aid substantially 
participated in the matter. . 

[2] Participation on ancillary matters. 
An employee's participation on subjects 
not direct y invalving the substantive 
merits of a matter may not be 
“subs tan al", even if it is tinae- 
unnanir ir i. An employee whose 
responsibility is the review of a matter 
solely foi compliance with 
administrative control or budgetary 
considerations and who reviews a 
parncula - mutter forsuch a purpose 
should net be regarded as having 
participated substantially in the matter, 
except when such considerations also 
are die subject of tha emp oyee’s 
propoaac representation, flee 737.7(b)(3) 
below ) f ach an employee could 
theoretically cause a halt ui a program 
for ooncompliance with sramdaxds under 
hia or her jurisdiction, but lacks 
authority to initiate a propam or to 
disappro ve it on the basis of its 
substance. 

(?) Rot* of official res pi visibility in 
determining substantial participation. 
Although “personal and substantial 
piuticipe lion" is different from official 
responsibility," the latter may play a 
roie in determining the ‘‘srbstaatiaHty’’ 
of 'he employee’s particip a lion. For 
example, mere forbearance is not 
orcinan v substantial participation. But, 
if an agency ’s procedures require that an 
officer review certain ms less and action 
cannot tie taken if the off «er objects, 
then ii the officer actually receives 
proposal documents on me particular 
matters, nis participation may oe 
regarded as "substantial' , even if he 
claims merely to have engaged in 
inection 

!ej Agency responsibii iy in complex 
cases, hi certain complex factual cases, 
the agency with which. the former 
Gcvemner* employee w«s associated is 
likely tc be in the best pr sitiot to make 
a determination as to certain issues, for 
•ax ampl , the identify or existence of a 
particul matter. Designated agency 
sdsics c fic als should provide advice 
rrcmptl tc former Government 
csipk-y-es who make inquiry on any 

. ** - r z p, »*:’5*cr i] H..- 
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§ 737.7 Two-Year Restriction on any 
Former Government Employee’s Acting as 
Representative as to e Particular Matter For 
Whicti The Employee Had Official 
Responsibility. 

(a) Basic Prohibition of 18 US.C. 
207{b)(i). No former Government 
employee, within two years after 
terminating employment by the United 
States, shall knowingly act as agent or 
attorney for, or otherwise represent any 
other p e r so n in any formal or informal 
appearance before, or with the intent to 
influence, make any oral or written 
communica tion on behalf of any person 
to (1) the United States, (2) in 
■ connection with any particular 
Government matter involving a specific 
party (31 if such matter was actually 
pending under the employee's 
responsibility as an officer or employee 
within a period of one yem prior, to the 
termination ofsuch responsibility. . . 

fa) "Official respamihffityJ' 

(1) Definition. "Official responsibility” 
is dBfinedinra-U5jG.2Q2aa k “the direct 
administrative or operating authority, 
whether intermediate or final, either 


Example 2? 'Within two years after 
terminating employment, as agency’s former . 
comptroller is asked to represent Q Company 
in a dispute arising under a contract which 
was in affect during the comptroller’s tenure. 
The dispute concerns an accounting formula, 
under the contract, a matter as to which a 
subordinate department of the comptroller's 
office was consulted. She may not represent 
Q Company on this matter. 


either personally or through 
subordinates, to approve, disapprove, or 
otherwise direct Gavernmentactions." 


Ordinarily, the scope of an empioyee’s . 
"official rssponahihty’* is ttakernriaed by 
those ere as assigned bystatoteC 


(4) Knowledge of matter pending 
required. In order for a former employee 
to be barred from representing another 
as to a particular matter, he need not 
have known, while employed by the 
Government, that the matter was 
pending under his official responsibility. 
However, he is not subject to the - 
restriction unless at tile time of the 
proposed representation of another, he 
knows or foams that the matter had 
been raider his responsibility. 

OrdfoarHy, a fanner employee who is 
ashed to re p r ese nt another on a matter 
will become aware of facts, sufficient to 
suggest the relationship of the prior 
.. matter to his former agency, and if bo, he 
is unde r a, duty to make further inquiry, 
indsding direct contact with an 'sr 
agency’s des ig na te d othica official 
where iheseatteri* in doubt 
* (lSySeif-dJsqaallflcation. A former 
employee cannot avoid ihe-restrictions 
of this section by dfoqaaiifying himself 
withrrewpeettoaraatterffflr which he . 
o th erw ise has offirfal responsibility, hot 


"intent to influence", and so forth as set 
forth under § 737 .5 above. 

Example 1: During her tenure as head of an 
agency, an officer's subordinates undertook 
major changesdn agBncy enforcement 
"standards involving occupational safety. 
Eighteen months after terminating 
Government employment, she is asked to 
represent Z Company which believes it is 
being unfairly treated under the enforcement 
program. The Z Company matter first arose 
on a oampi&ini hied after the agecy heed 
ter mina ted her employment She may 
represent Z Company because the matter” 
pending under her official responsibility was 
not one involving "a specific party.” 
(Moreover, the time-period covered by 1 8 
U.S.C. 207(c) has elapsed.) 

(e) Measurement of two-year 
restriction period. The statutory two- 
year period is measured from the data 
when the employee’s responsibility in a 
particular area ends, not from the 
termination of Government service, 
unless the two occur simultaneous ly , 
The prohibition applies toad particular 
matters subject to such responsibility in 
the one-year, period before tannine don 
of such responsibility,. . .. :j 

Example It An emp l oye s transfers from **■ 
peittfoirin A Agency teaposttfen in B 
Agency, and she leaves ff Agency far private 
N empioymantld — eths la tee. She wilt he free 
of restriction insofar as matters under her 
responsibility at AAgaaqr aue coo earned. 
She wifi b« restricted far two years in reaped 





head* as wett as that of each, 
intermediate supervisorbervicB 
responsibility for en«uapleyee fthe 


feet refcrredto or under ccnwhieratfmt 
by pereonB vflfiria thaemployw’s area > 
of resporaibifity, ndt that it merely could 

. Havm Miami? - v"'. . . w tJnUtliqfc. ■ 


„ roe Me tterle WWefc tiro 

Employee Participated Paroonatty and 
Substantially or Far WWch the Employs# 
Had Official RoaponsJbIRty, . ^ . ! 


actually perticipatesin the matter - 



_ _ _ __ .. 

afs Offlceaf General Counsel!* 




authority as tutedin fife Jirfegdiisf 




WUOUlWnH VJ . 

comet rescftrtbwrof a -t anf r ac tuBl-rggtter 


orgenedngand controdiugmattats 
rafter ft^authorityto apte to oyroaV< » ■ 
deeW«»ro**neiiIar|teapedBofa. 


mtvivutflx 

opinion reselvtagTOs qaertfa*. The same 

lugaf gin Hi mi wires tntrrtnTjm * — ‘ — 

with other oawpetrtm. bat noma of the ■< 
disputes withoinh aempnofeaeiwrefemuf to 
" Qffieeuf tfcsOnaml Counsel. Ifw 


•"•'fit. 



fe) Baskt P*#ribiffon dfmU.SiC.- *§ 
gffffbffii). No former Senior Ifoipfoye*; h 
within two years after terminating ^ ^ 5 
Government employment shall 
know i ng l y re pr eae n t or aid, counsel-' 
advise, consult, orassistfn representing 
any ot he r pe rson in any formal dr 
informal appearance before, (l^the *. 
United State* (2) in connection with any 
particular Government matter involving 

I . a specific party- P9 if snch matter wro 

actually pending "under the employees 
official responsibility within and year _ 


Pi' 




employment or was one in wtridb hoof’ 

_L._ * r - * ■* — Sk onwiMWnllif n n rl 4 * - 'k ’ 


she participated personally and 


substantially. 






be met before the re s t ricti o n on 
representation applies. The same “ 
considerations apply in dstenaiulngfhd 
existence afe “particuter matter. ^ 

vww. uu uuqgei, auu.an ouijD * ** ' 

ft® OTttehwdin fhehfidgB!g , * i,# : , ^dtipres^tadodforeR^Bpearaw 

'••• ’ 


sectiifowill for revised if carton technical. v 
amendments tu the statute ?• adopts (i^. 


Vjf-'i 

assistance in an appearance. .Sediou _ 
207(b)(i$i*ltetitsd toaemst»ngn‘‘ tofe# t - 
repre senting^ a n o t he r p e won Mnu^iutflg 
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an "appearance" before the United 
"Hates. Different in scope from sections 
07(a) and 207(b)(1), it does not bar 
ssiatance in cohnectlon with an oral or 
written cozonranication made with an 
intent tci influence. Instead the * 

prohibition relates solely to assistance 
in preparation for, or performance of, 
ither a formal or informal oersonal 
appearance or a written submission in a _ 
formal proceeding. < - 

{*:} Mimasemental Assistance. The 
iatute (foes not prohibit a former Senior 
employees assistance to 
ypreserita fives which can reasonably 
e viewed as customary managemental 
; ctivity; that is. assistance given by a 
farmer Senior Employee to associates or 
: nbordinates, in the performance of 
customary executive, administrative or 
upervisory duties, as to the content of a 
program or project under his 
;sBonsibmry, for or funded by the 
i Government, is lawful. Such duties 
URtomariiy require a manager to- make 
i -aoprove decisions and suggestions as 
to how. and on what terms, any of the 
aysicai or human resources of his 
< rganizatioQ will be utilized in its 
performance under any current or 
proposed Government contract or grant, 

■ ad to communicate such matters to 

’ ^workers, including representatives, 
the content of a program or project, 

? smorised of the results of such 
-tensions. in turn must be, and may 
•uperiy be, communicated to the 
* Government by an organization through 
its representatives. While the former 
-onptoyee snouid not actually draft 
documents to be submitted in any 
npearance if the documents contain 
argumentative material (except that he 
nay rurriisit scientific and technological 

■ i Formation), he has the right to insure 
ihat such documents accurately present 
information and reflect such decisions 

iade by him or others in the 
organization. Former Senior Employees 
may not undertake activities which are 
prohibited as set forth in paragraph (d). 

fu i Representational Assistance. The 
s iatute pronibits a former Senior 
Kmpfoyee from maxing unfair use of his 
jitior governmental position by assisting 
i« the representation cf another by (1) 
giving specific advice directly to or 
intended for use by a representative as 
so how die representation in an 
appearance should be conducted 
•shlizing specific knowledge which came 
m him an a government employee. 1 or (2) 
upptying inside information as to the 

1 avtii the literal language of the statute, the 
Attorney General believes it cannot be restricted to 
Hrws^.ftc knowittdae which came to him as a 
^ vtmtment employee Hut in the exercise of his 
H**MkS€atoriai discrenon. the Attorney General will 
j, dr tise interpretation in this regulation. 


Goverri-iient’s position on a specific, 
potentially controverted matter, (3) ‘1 

directly participating ir. drafting briefs 
and similar formal documents to be 
submitted to the Government to obtain a 
benefit or favorable decision, except 
that he may give technical and 
managerial advice and supervision in 
the preparation of substantive material 
for, anc; in the review of. applications 
and proposals: or (4| preparing forensic 
or argumentative material (such as 
testimony, methods of persuasion, or 
strategy of presentation) to be included 
in formal documents to be submitted to 
the Government or to he used in 
connection with such a submission or an 
appearance. 

(e) Degree of prior pcrticmatior: or 
responsibility required. Section 
207(b)(i n applies; to a particular matter 
in which the emoiovee participated 
personal y and substantially, or which 
was actually pending under his official 
responsibility. 

[PrcvGionai (ej. Will replace (e) abeve 
upon technical amendment of the statute: 1 

(e) Personal and substantial participation 

required This seel ion appjes only in cases 
where the former Senior Emplovee had 
personal end substantial cnrticipstian m th« 
particula r matter involved j 

(f) Measurement of restriction period. 
The stan; ton/ two-year period is 
measured From the date when the 
individual's responsibility as a Senior 
Employee in a particular area ends, not 
from the terming lion of Government 
service, unless the two pecur 
simultaneously, The prohibition applies 
to all particular natters subject to such 
responsibility in the onti-year period 
before tsirmination and to particular 
matters in which the individual was 
persona Iv and substandally involved. 
(See 737.7(e).) 

(g) Otter Essential Requirements. All 

conditions of the statutory prohibition 
must be met. Specifically. (1) the former 
employee must I ave be an a “Senior 
Employee"; (2) who was involved [see 
sufcpart 737.5(c) above) in (3) a 
“particu lar matter involving a specific 
party." (See subpart 737.5(c) above.) The 
assistance in representing (4) must: he 
representational aid directly concerning 
a forma; or informal appearance before 
the United States, and (5) involve 
something more than ih » furnishing of 
mere information (not including forensic 
argument) which is not cased on a prior 
Governmental relationship and 
unavailable to others. 

( 1 1 ) Ge neral Examples. 


1 Editonai Mote: Upon passage of the technical 
amendment to the statute, Pnmsiona] fei will be 
issued as a final resruiation in the Federal Renter 
and will replace uara^raph (el. 


,-t Example 1: A Senior Justice Department 
l". lawyer personally works on an antitrust case 
*; against 2 Company. After leaving the 
Departme at-she is asked to discuss legal 
strategy with lawyers representing Z. 
Company on that game antitrust case, to 
..•Write portions of a brief and to direct the 
' research of a staff working on the case. Any 
such aid would be prohibited. 

- ExompmZ A Senior Federal Trade 
Commission employee, an economist by 
profession, participates in an investigation 
involving X Company, and a proceeding is 
commenced against X Company based on the 
investigation. After ieaving the Commission, 
he offers o serve as a consultant to the 
law yen f jr X Company on ce rtain economic 
ina a of involved in tiie proceeding. Sucit 
ccnsuitat ,»n is prohibited. 

Example 3: A Senior Employee of the 
Department of the Treasury participates in a 
number of projects with universities and 
finendal research institutions funded by 
Government grants. After leaving the 
Government, she becomes dean of a graduate 
scb rol of usmess which performs work 
under a number of such grants. She may, in 
the discharge of her duties, su pervise 
research uad advise as to how funds under 
sued a contract should be allocated: whether 
or rot theme matters are. as is likely, 
con umniruted to her former Departmen t by 
the graduate school's representatives. 

ft r.q mpi& 4: A Senior Defense Departm ent 
official participated personally and 
substantially in a contract award to F 
Company lor fighter planes. After leaving the 
Department, the former official goes to work 
for ? Company. Subsequently. F company 
desires to renegotiate prices ana a pension 
provision on the fighter plane contract, 
matters in which dispute is anticipated. The 
Fortier official could not advise the lawyers 
for ‘he contractor on how to obtain DOE 
app -oval of that revision. If the approval 
were already Obtained, he could participate 
in discussions concerning the changes and 
how they should be implsmenled. 

Rt ample Sc In the preceding example, a 
■different situation arises. F Company 
believes that changes should be made in the 
design of he lighter plane, in cilocatum of 
work force in the work schedule and pricing. 
The former official supervises the division of 

V Cuttipan’, which is working on this 
contract. When the former official discusses 
and evaluates the content of die proposed 
changes A ih the contract representatives 
who will in turn discuss proposals with the 
Department such official is- discharging a 
legitimate managerial duty. 

Example ft A Senior Justice Department 
lawyer personally works on ar antitrust case 
against Q ‘Company, which is represented by 

Y law firm. Immediately after leaving the 
Department, she goes to work with Y law 
firm sind assists the lawyers representing Q 
Company in a different antitrust case, not 
involving <ie uilegations in the Government 
case bi er assistance would not be barred. 
The assist men does not occur in connection 

Will. die. a. .iic p uz ticn. I.; o . l . . 

Zrwnplt !■ A Senior official of die 
uep irtmej • oi Health. Education, ana 
Wei I are U vet to take a university aos it on. 


Approved For Release 2003/11/06 : CIA-RDP85-00988R0004001 40007-7 



Federal Register / yd. 44, No.. 66 / ~_asday. April_3. J979 /_ Rules 

R aleas g ’^ Q 

■ r- A > “?:i^ - - 'S'^v J - ', ■ • * 

.■J&r-v 7 #*' -•-••• : '••' ^ ...\ , *> _*!.‘jr_. ':-• #_% n .*/: -4.*. 


1979 / Rules^and Regulations 


The former offidal’s new duties include 
various HEW contracts which the University 

lawyersWhorppresent Ihellniversity in 
disputeafavolving such contract*. Some of 
the contracts were awarded by a division ; • 
within HEW which wastmder her official ; . 
.responsibility. The restriction applies to those 
matters for which she had official "r 
responsibility; w 

£. Example# A Senior scientist with tbq Vi 
Food and Drug Administration to* 
personally and substantially involved in a 
licensing proceeding concerning a specific 
drug. After leaving the FDA, he is employed 
by the manufacturer of that drug. There he 
engages in research, indicating that the drug 
is safe and effective, which his employer later 
provides to FDA in connection with the 
proceeding. The restriction does not apply 
because the former official!* famishing 
scientific information to the Government 
(See 18 U.S.C. 207(f) and 737.15 below) 
Example 8: A former Senior Employee of 
die Federal Communication* Commission 
leaves the agency to Join alaw school v 
faculty. In one-cf his -courses, he discusses, 
unfavorably to the Commission, a specific 
licensing case in which he was personally 
. and substantially involved. The restriction 
does not apply-because the conduct does nof ' 
occur in eonnectiori with any '■’** » ■ 

representational activities, ■■■■:•■ 

§ 7Srtf.1f One-Year Restriction on a 
Former Senior Employee’s Transactions 
With Former Agency on a Particular Matter, 
Regardless Of Prior Involvement 

(a) Basic p&hib'ition of 18 IT.S.C. 
207(c). Eat a period of one year after i , 
terminating Government employment, 
no former Senior Employee (other than a 
special Government employee who 
Serves for less than sixty days in a 
calendar year) shall knowingly act as an 
agent or attorney for, or otherwise 
represent, anyone in any formal or 
informal appearance before, or with the 
intent to influence, make any written or 
oral communication on behalf of anyone 
to (1) his or her former department or 
agency, or any of its officers or 
employees, (2) in connection with any 
particular Government matter, whether 
or not involving a specific party, which 
is pending before such department or 
agency, or in which it has a direct and 
substantial interest. 

(b) No'prior involvement required. 

The prohibition contained in this section 
applies without regard to whether the 
former Senior Employee had 
participation in, or responsibility for, the 
particular matter and includes matters 
which first arise after the employee 
leaves Government service. The section 
aims at the possible use of personal 
influence based upon past 
Governmental affiliations to facilitate 
the transaction of business. 



19983 


(c) Specific parties unnecessary.lt^^ 
particular matter needriotbeone 
"involving specific parties”, and thus is 
not limited to disputed proceedings or 
contracts in which a party has already 
been identified, However, the restriction ., 
does not encompass every kind-of 
matter, but only a particular one similar 
to those cited in the statutory language, 
any judicial or other proceeding, “ 


p 


jf.fl., 

application, request for a ruling or , r 

determination, contract, claim, - *•&&&} 
controversy, investigation, charge, -f. 
accusation, or arrest. Rulemaking is 
specifically included. Thus such matters 
as the proposed adoption of a regulation 
or interpretive ruling, or an agency’s 
determination to undertake a particular 
project or to open such a project to 
competitive bidding are covered. Not •; 
included are broad technical areas and 
policy issues and conceptual work done 
before a program has become - 

particularized into one or more specific 
projects. The particular matter must be 
pending before the agency or be one in 
which the agency has a "direct and -* 
substantial interest”. (NOTE: Each post* 
employment activity in the examples in,, 
this section is assumed to take place »•<:? 
. within one year of termination of 
Government employment). , , <w 

Example 1: A Senior Employee of the 
Department of Health, Education and , \ 

Welfare leaves Government employment for,; 
private practice, and shortly thereafter '<y> 
telephones a former associate urging that tiufe 
Department (a) adopt a new procedure to put ... 
a ceiling on hospital costs; (b) not adopt a 
particular rule proposed for drug testing and 
(c) oppose a bill pending in Congress relating 
to such drug testing. He is prohibited from 
attempting to influence his former co-worker 
on any of these matters. The first, not yet 
pending, is of interest to the Department the 
second is pending in the Department and the 
third is pending elsewhere, and of interest to 
the Department Note that the former Senior 
Employee may, however, communicate the , 
same views to Congress, other agencies, the, 
public or the press. 

Example 2: A recently retired Senior 
Employee of the Department of Defense 
believes that the Department’s general 
emphasis on manned aircraft is not in the 
national interest. After his departure, he may 
continue to argue the point-to the < j 
Department. ■ '• 

(d) Element of controversy or - •?>$•.. 
influence required. The prohibition on * ; 
acting as a representative or attempting - 
to influence applies to situations in 
which there is an appreciable element of 
actual or potential dispute or an 
application or submission to obtain 
Government rulings, benefits or 
approvals, and not to a situation merely 
involving, for example: the transmission 
or filing of a document that does not 


involve an application for Government . 
benefit,, approv^lo* ruling; $ request for ' 
information- pur&y social or .. it . 
informational communications; or those 
required by law or regulations (in 
situations other than adversary 
proceedings}. Each agency should, after 
consulting with the Director or the 
Attorney General, as appropriate, give 
guidance on the kinds of applications, ’ 
filings and other matters which are not 
prohibited by section 207(c). 

Example 1: A fonder Senior Employee of ' ' 
the Internal Revenue Service prepares and 
mails a client’s tax return. This is not a 
prohibited act. Should any controversy arise 
in connection with the tax return, the former 
employee may not represent the client, bu) 
may be Called upon to state how the return 
was prepared ’ 

Example 2; A fdrmer Senior Employee of 
the Securities and Exchange Commission 
prepared and transmitted for filing to the 
"Commission a client's annual report on form 
10-K. This is not a violation, because the 10- 
K is tftiiaclosure report, not Intended to 
obtain * Government benefit or riding. 

Example 3: A former Senior Employee of 
the Securities and Btchange Commission 

• becomes executive vice-president of a major 

iridustriad corporation, registered under the 
Securities Exchange Act of 1934. Pursuant to 
Commission regulations, the officers of the 
corporation are required to sign certain Sitings 
on behalf of the corporation, which are 
transmitted to the Commission. The employee 
may review,* concur or request changes in, 
and sign any such filing required to be 
transmitted to the Commission- ^ 1 

[e\ Agency activity or interest in 
matter. The restriction applies to the 
former employee’s contacts with his 
former. agency in connection with a 
matter before or of “diredt and 
substantial interest" to, the agency 

Example 1: A former Senior Employee of 
the Securities and Exchange Commission is 
asked to represent Z Company in a new 
matter before the Commission, one in which 
the former employee had no prior 
involvement He may not do so. 

' Example 2; The matter in the foregoing 
example is referred to the Department of 
Justice for prosecution, and the former 
employee is asked for the first time to 
represent Z Company in the criminal 
proceeding, The matter is likely to tie of 
direct and substantial interest .to the 
. Commission. If so, the former employee may 
hot communicate with the Commission in the 

• matter. However, the former Senior Employee 
f may communicate with the Commission in 

order to determine whether it asserts a direct 
and substantial interest in the criminal 
—proceeding; In the event of a negative answer 
to the question, the former Senior Employee 
may communicate with the Commission. 

Example 3: In connection with an entirely 
new matter a former Senior Employee of the 
Securities and Exchange Commission 
undertakes the representation of Z Company 
in private litigation brought by Q Company, 
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fog.. a private action arising under the 
Securities Exchange Act of 1934). Before the 
auit was commenced, there was no actual 
expression of interest by the Commission in 
the matter, its the litigation develops, an 
important question of statutory interpretation 
ia raised, ami the Commission fifes a brief as 
amicus c unite (friend ef the cosrtl The 
former Senior Employee may respond to the . 
brief and need not withdraw from 
representation of Z Company, but he may not 
otherwise communicate with the C admission 
in the matter. If the Commission were to 
commence a proceeding o» investigation 
igainst /. Company on the basis of the same 
fact-4 involved in the private litigation, the 
former employee could continue his 
representation in the private litigation, but 
could not represent Z Company in the 
CorutDission's proceeding until after the 
expiration of one year from the termination of 
ni» employment with the Commission. 

■ Nose. — Where an agency becomes a party to 
a proceeding subsequent to its 
cartuaencemeni. the question whether a 
former Senior Emplovee may eaaiuiue 
. eui-esentabon should ordinarily be decided 
hy the court on a motion for disqualification 
in die particular circumstances.) 

Example 4 : In connection with e new 
rentier. a former Senior Employee of the 
Vederai Food and Drug Administration, since 
retired to private law practice, is asked to 
consult and assist in the preparation of briefs 
-«:o na filed with the Administration on a new 
particular matter. He may do so. but he 
should not sign briefs or other 
communications or take any other action that 
might constitute an appearance. 

ij 1 Application or proposals for 
funding of research. In connection with, 
any application or proposal for 
Government funding of research, the 
restrictions. oi this section do not 
prevent a farmer Senior Employee from 
assuming responsibility for the direction 
or conduct of such research and from 
providing scientific or technological 
ninnnation to the Senior Employee’s 
oi :;ier agency regarding such research. - 
The former Senior Employee may not. 
however, submit the application on 
behalf of the applicant or argue for its 
approval nr lending by the agency. 

A a mole i: A former Senior Employee of 
<ih* National Institute of Health (NIHt 
■innxoved bjr a university, prepares en 
application to N1H for a research grant The 
application is submitted to NIH by the 
university and lists the Senior Employee as 
principal investigator. The Senior Employee 
does not violate 18 ILS.C. 2fl7(cJ by preparing 
the application or by being listed as principal 
investigator, since these are not 
representational activities. He mav also sign 
an essurancn to NIH. as part of the 
application, that he will be responsible for 
*he ‘.aenutic and technical direction and 
cosii loci of tlie project if an award is made. 

Tit may alsc communicate with NIH to 
provide saeahiic or technical information on 
he application. including presentation to NiH 
sentomiei ai the research sue. so ions as he 


does not argue for approval or funding of the 
application. ' ■ l . 

(g) Personal matters. Unlike the 
provisions of Sections 207 (a) and fb| flje 
restrictions of this, section appiy when 
the former Senior Employee seeks to 
represent himself, However. they do not 
apply to appearances or ' 

communications concerning matters of a 
personal aad individual nature, such as 
personal income taxes, pension benefits, 
or the application of any provision of 
these regulations to an undertaking 
proposed by a Seni or Emp loyee. {See IB 
U.S.C. 207 i)j. A former Senior Employee 
may also appear pro se (on his own 
behalf) in any litigation ot 
administrative proceeding, involving the 
individual's former agency. The former 
employee may not contact; his former 
agency in order to secure an item of 
business, sxcept for (a) discussions in. 
eontempiation'of being hired oy the 
agency as a consultant or otherwise; or 
(b) a proposal to furnish s:i entitle or 
technological information to the 
Government 

Example t: any Forner Go\ eminent 
Employee cieiy contact his or her former 
agency to seek information or determinations 
as io matters in question uiuUr these 
regulations or under 3 U.S.C. 207, such as 
whether a particular natter is considered to 
have been ruder the employee’s official 
responsibility, whether a matter is one in 
which the eqisney asserts a direct and 
substantial interest, or whether a current 
matter is considered o be the same as that tn 
which the employee liad been involved. 

(hi Statements based at special 
knowledge. The res trictions of the 
section dc not prevent a former Senior 
Employee from making or providing a- 
statement which is based on the fanner 
Senior Employee's own special 
knowledge in the particular area that is 
•the subject matter of the statement, 
provided that no compensation is 
thereby received, other than that 
regularly provided by law or regulation 
for witnesses. (See 18 U S C. 207(11.1 

Example !. A former Senior Employee may 
make any statement of his own views to am 
former agency on anv subject matter in which 
he has no substantial pecuniary interest, 
acting on h a own behalf. 

Example .1 A former Senior Employee ia 
called by h ;s successor at th« agency for the 
purpose of eliciting some information on a 
matter in winch he had been involved in sm 
official capacity. Hia respons: is not 
prohibited. 

Example l A farmer Senior Employee may 
recomment an individual to tier former 
agency for ’rnpleyment, based or her own 
personal knowledge of the in iivi dual's 
oueiif'cs'ions and oh iracrer. 

(ij avIvus treniem of one-year 
restrictiai period, '(be statutory one • 


year period is measured from the date 
when the individual's responsibility ati a 
Senior Employee in a particular agency 
ends, not trim the terminatiaia of 
Gcveminer ? service, unless tine two 
occur .limulaneously. {See 737.7(e).) 

5 737.’ 3 D*‘st6 ! ^ !ton ef oepa iit« 

Statutory agencies or bureaus 

(a) Authority. Subsection e} of tide 18 
U.S.C 207 provides that the CKrector 
may by nth? designate as “separate", si 
statutory agency or bureau which 
exorcises fractions which a, e distinct 
and separate from the remaining 
functions o' the parent agency of which 
ii Is a purl. > 

|b) Procedure. Each agency shall, by ' 
May 15, 197 % (and by May ] 5 of every 
year thereat tex) notify the D rector, in 
writing, ai nay statutory agency or 
bureau which iihoald be sox uissgnated. 
providing: 

|lj A description of the fun toons of 
the agency or bureau, indica t: ni> the 
basis on which such functions are 
claimed to he distinct and separate from 
the parent n rganization; 

(2) the separate statutory oasis of the 
agency or bureau; and 

(3) identification cf those positions in 
the parent agency with official 
responsibility for supervision of such 
separate rtitutory agency and bureau. 

fa) Standards. A parent agency may 
propose as a "separate" statutory 
agency an agency or bureau (1) created 
specifically by statute, (2) the functions 
of winch art; expressly referred to by 
statute or (3) which is the successor to 
either of the foregoing; but a decision as 
to die sufficiency of the statutory 
authority as well as the separability oi' 
functions shall be reserved t a the 
Director. 

Id) Effect of designation. I: a 
subordinate part of an agenc y is 
designated as "separate” by the 
Director, then Senior Employ ees of such 
separate agency and those cf the parent 
agency are not subject to tin restrictions 
of 207(c) as to each others’ agencies-— 
except that he prohibition cf 207(c) 
remains ap : licabie to the fo rner head of 
a "separate ' subordinate agency and to 
forme: Senior Employees of the parent 
agency whose official responsibility 
included supervision of the subordin ate 
agency. 

P.xainak' 1 \ tbrmex Senior Employee of 
the Product Agency leaves and oins a law 
firra wmch represents Q Corpoutitm. Product 

Agancy has l cec iasigcaled by the Dimeter 

... sejini'uie I. JU1 TUtcuiikfe Hi. The 

iorarei ewjjii yee -a uoi restrict*: J Lt mu 
representing ne C.j »Jorporation in a new 
matter t>eior - the executive Uej ijrtment. 
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■ fl 737.1$ Exemption for scientific and 


• .VJ»— ,r » uv MSUrCYJU VI 

;comnmnfcation8 &oIelyfbr thejnqpose 
•of furnishing Scientific (Jr technological 
^information pursuant to agency 
procedures Is exempt from alt 
prohibitions and restrictions set fortli in 
subpart* 737.5-737.14 of these’ ’ ' m v 
regulations {subsections fa), (b), and fc] 

. y of title 18U.S.C. 207). This exemption 
•■ > allows the free exchange of such r ”~ f 


se~ 2UU3/11/0b : r ^ j? ; - 

each agency, so that such proce^ffines L-;eji\ployee«^to»iii the nature of their 
comport with theparticular;3;'|^.^ : M^^^yp^Qat{ ( j l iji a; :gj one m ^j 0re technical 
characteristics of agency program* andK’f fields is certified after review by a 
needs. Such procedures will be - ■ -Wf supervisor; asa basis for Establishing 
reviewed penodically by the DirectoMte \ such qmOifica fens in connection with, 
promulgating procedures, an agenc^~^Wttad to expedite, a later request for 
may take into consideration: limiting h ' certification, should the necessity for 
communications to certain formats such request arise. ”••• •;• 
which are least conducive to the use of 


aubpartgt 737.5-737.11 of tibese ' v which, are least conducive to the Q3& of 33 : : >3;' Vi • r 

TeguT&tfdno (subsections (a), (bj fc and fc} personal influence; segregating, to the /? $ Jwftnofiy and Statements U* 

of title 18 U.KC 207}. This exemption r : extent possible, meetings and 

f“ bwa tfj® free exchange of such - V; ; presentations involving matters of fiasti Section 207 [hi 

information regardless of a former technical substance from those’ 1 ■ '--^T provides!: 

Government employee’s prior involving other aspects of the •■&§&. -tfriifeS 3i*3 , 

partdp^„„ In O, responsibility For fc *ta,io™hipi requirf^ ft., ft. ArSXJSSSS* 

matter. The former Senior Employee designated agency ethics official be ; testimony under oath, or from mfkim? 

should notargue for the acceptance of a informed of instances where the > ; r statements required to be made under 
proposal. The exemption is not limited exemption is used; or employing more ’ penalty of perjury." 

to communications constituting the - restrictive practices in circ ums tan c es ’■ , , 

furnishing of information, but includes involving either immediate competition A forme f 

those for the purpose of’ doing so. No for contracts or applications for grants e ®Pioyee may testify 

violation occurs when, for example, a than in those involving an ongo ing J^ore any ojurt^board. commission, 

former Government employee working project. V mJ- 0t | t. respect to mattt 

on a project makes contact to determine 
the kind and fonn Of information ' 
required,'' or the adequacy of information 
already supplied, so long as agency 


! penalty of perjury.” 

(b) Applicability. A former 
n Government employee may .testify 

} before any court, board, commission, or 

legislative body with respect to matters 
; ,j of feOt within the personal knowledge of - 
' the former Government employee This 
'«* provision, roes, not, however, allow a 

gvMfenner Government employee, 

- v otherwise barred under 1BU.S.C. 207(a), 

- . ^ ; 0>)» ot (c> to testify on behalf of another 


the kind and form of information §737.17 Exemption for Persons With J former Government employee This 

required," or the adequacy of information Special Qualifications In a Technical^ . Provision does not, however, allows 
already supplied, so long as agency - Dscp ne - ? AS J ^[“efCoYemnient employee, 

procedures are-satisfied. - : ' (a) Applicability. A former ®“ erw ^ s ® barred tinder 18 U.S.C. 207(aJ, 

Govenument employee. may be ; ; r' feCbliot(ctto testifyon behalf of another 
- of • exe 7 pted from restrictions on & to *•» 

•--’. • may th e ^ ^ ri-tmntp a employment practices if the head of ther y . that thq fonner employee may 

. J deiicieiiciai insystun design or performance, agency concerned with the particular ’’ testify from personaf knowledge as to " ; 

fumishscfehti&D technofo^cairnforniation matter, in consultation with the Directmi 1 ik’Wcwrmi^which. are. relevant to the 

. relating to’K aoiuttoa or approach ttta • executes a certification puhlinhprf in th^ "issues in the proceeding, including those 
problem, seek related information from the ~ Federal Register that such former ‘ ij in which the former Government V- 
Governmeiit: Sdvis* and supervise others " ' Government employee has outstanding ^ employee participated, utilizing his or 
‘ ?*** !SlV qualifications in a scientific, expertise, on{2j in any proceeiing .. 

«. . . . . tecniiicaf. experts for technolnoir.al or nth., "$’. i where it is determined that annthpr 


HU..UK. ouj/m rictc vUiQfO 

“ who art invoived as to such matters; and 


—» «**«•* vu ao tv.auui uMtuttm; ana 

meet urith Government tecfinical experts (at 

Slink BlinUJflA* tinwistar} U 


uuy umw nrtUl BttUt • •* • 

r regulatipnaafl bave been iamied. 

/'■- (b) Necessary informatktm. Scientific 
and technofogfcal information includes 
feasUiility, risk, cost, and speed of . 

implementation/ when necessary to 
appredfsEtS fairiy the practical ’• : 

significance* of the information. The ’ 


technological, or other technical 
discipline: is acting with respect to a . 
particular matter which requires such . 
qualifications; and that the national 
interest would be served by such former 
Government employee’s participation. 

(b) When appropriate. This exemption 
should generally be utilized only where ; 
the former Government employee's . ■ >, 
involvement is needed on so continuous 


\L~~ ~y r X ? r V*T, involvement is needed on so continuous *****■«>. Conner UQvemment employt 

(t hdd t 0 ^ y . E and comprehensive a basis that may make any statement required to b< 

scientific compliance with the procedures adopted s ? ade “ndef JPenalty of perjury, such as 
airf technologicdaftematlves. ’ . for th e communication of technicd ’ 3 T ^ d “ ^stration statemeni 


„ where it is determined that another 
expert in the field cannot practjcaily be 
obtained; that it fs impracticable for the 
facts or opinions on the same subject to 
be obtained by other means; and that 
the former Government employee's 
testimony isrequired in the interest of 
‘justice. / ■ 

* (c) Statements wider penalty of 
perjury. A former Government employee 
may make any statement required to be 

... *i»_. 1* 
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and technological alternatives. * ■' ' . 

(c) Intent to Influence, the furnishing 
of meritorious or convincing scientific or 
technological proposalsdoes not 
constitute an intent to influence, {see ' 
737^{b){8} ’above) 

(d) Expert testimony. This exemption 
t does not include testimony as an 

“expert’! in adversary proceedings in a 
matter in which the United States is 
involved or has an interest. Such 
testimony is governed by regulations set 
. forth in Subpart 737.19. As to assistance 
as an expert or consultant, see 737.9(h), 
Example 7. . . 

(e) Agency responsibility for 
procedutes. The primary responsibility 
for developing procedures to guide 
activity under this exemption lies with 


. X 

for the communication of technical 
information [see 737.15), or other acti ojps 
to isolate the former Gover nm ent ’ 
employee from other aspects of the r 
matter, would be burdensome and 
impractical. 3 i-,:3 

(c) Certification authority. ’ - vi: 

Certification should take place at no 3 
lower level than the head of .the agency, - 
the deputy thereof, or in the absence of - 
both, the acting agency head. • 
Consultation with the Director shall 
precede any certification. The v- ’ ‘ . ' r " 
exemption takes place upon the a 
execution of the certification, provided 
that it is transmitted immediately to the 
Federal Register for publication. " 

(d) Agency registry. An agency may 
establish a registry for current 


' , those required in registration statements 
ng f° r securities, tax returns, or security 
' clearances. The exception does not. 

’■j. ' however, permit a former employee to 
. » j submit pleadings, applications, or other 
> . documents in a representational 

; 3 capacity on behalf of another merely 
v Tljeceuse the attorney or other 

'• representative must sign the documents 
p". under oath or penalty of perjury. 

J 737J1 Partners of Present or Former 
. _ Government Employees. 

: (a) Scope. .Section 207[g) of 18 U.S.G 
prohibits a partner of a current 
; Government employee from acting as 
3 agent or attorney before the United 
States in a particular Government 
matter in which such Government 
employeeTiarticipates, or did 
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participate, personally and 
substantially, To the extent such section 
involves the activities oS current 
Government employees and the:r 
partners, it is beyond the scope of these 
regulations. 

(b) Imputation. Neither the Act nor 
these regulations impute the restrictions 
on former employees to partners or 
associates of such employees. 

Imputation of the restrictions of sections 
;Sj7(bJtii} and fc) to partners of former 
employees would be in appropriate for 
Tie additional reason that section 
■<rifo){u) itself restricts secondary-level 
activity, and section 207(e) is directed at 
li e exercise of influence personal to the 
former Senior Employee. 

| 737,23 Officials of a State; Officials of 
rouratiomi Created by an Act of 
C jnqress and Pud lie International 
urganteation*. 

tor purposes or sections ad/ ta), (b) 

:;i id jc| of title 18 U.S.C.: 

(a) An oiiidai whose powers are 
eitablia’ned by the constitution of any 
State oi die United States does not act 
ea hall of “any otner person" or 

• myone when acting to taa official 

• opacity, Dili rather constitutes the 
official authority of the State; and 

{fa) A former employee does inot 
engage ia unlawful activity when he 
;: cia <ui outialf of (1) a corporation 
jeoitctiliv created by an Act of 
i ongress if any ot its directors is . 

. urrenyy appointed by the United 
States; cafiii) any public international 
v ,riiy» i»m if he serves by no mine iron 
or request of the United States oar on 
jcondnieui from any agency. 

737.25 Standards ano Procedures tor 
«aiqnallnq Senior Employee Positions 
urnuan : to 18 U.S.C. 207(d). 

{a) Defmitions. As used in these 
ugulatiana “Senior Employee” refers to 
nv person specified in. or designated 
icrsuar t to 18 U.S.C. 207(d); that is, 
oiployed oy the United States: 

r : ) At a rate of pay specified or freed 
tccording to subcliapter II of chapter 53 
•f title 5. U.S.C., generally Known as 
Executive Level", 

iZf In a position in any pay system ior 
which the basic rate at pay is equai to oi 
•treater than that for GS-17 as 
pruacribea by 5 U.S.C. 5332, and who 
ha* significant decision-maxing or 
moervisory responsibilities, designated 
ay the Director, pursuant to paragraph 
ft, below, 

ft) On active duty as a commissioned 
ifiiicer of a uniformed service in a pay 
i|fade of 0-7 or above as described in 
unction 37 U.S.C. 201; or 
[41 In such other position that has 
significant decision maxing 
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responsibilities or duties suoataifiiaiiy 
similar to those referred to in 
subparagraph (2) above and is 
designated by the Director pursuant to 
paragraph (b) below. 

(fa) Designation procedures. The 
following procedures will be followed in 
designation of Senior Employee 
positions pursuant to 18 U.S.C. 207(d) (2) 
and (4j; . - .. 

(l) Positions at G d—17 and IS level 
and Senior Executive Service. The 
following will be designated effective 
October 1, 1979, unless exempted a 
proviaea below; nil positions classified 
at GS-17 or above in the General 
Schedule; those in. any other pay system, 
Lie rate of pay fur which is at leasl that 
of grade GS-17; and those in the Senior 
Executive Service. Each agency head 
shall submit to the Director, by May 15, 
1979 (and on every May 15 thereaf ter), a 
report consisting of; !i) « description of 
all positions as set forth above; pi) the 
agency’s recommendation as to those 
positions that should not be designated, 
based on standards established in these 
regulations or any othei reason; and pii) 
the basis and reasons for each such 
recommendation. After making such 
additions;! inquiries as appear desirable, 
the director will determine which 
positions should be exempt. Initiqi 
exemptions will be made approximately 
July 15, 1379. Notwithstanding the 
foregoing, the effective date for 
Executive Level positions, whether or 
not inclu ded in the Sen or Executive 
Service i s July 1, 1979. 

(2) Other positions. Positions other 
than those noted in paragraph (1) above, 
may be desiffnated as follows: Each 
designated agency ethics oiticial shall 
suomit to the Director, by June 30. 1979 
(and on every June 30 thereafter), a list 
oi suef, positions wiucit involve 
significant decision-ms King authority Ot 
other duties substantially similar to 
those exercised by perrons whose grade 
or position is referred io in 
subparagraph (b)(1). together with a 
statement in each case as to whether 
and why the position should or should 
ne t be designated. After making such 
additional inquiries as appear desirable, 
the Director may designate certain 
positions. Initial designations will be 
made before September 30, 1979, 
effective as of a date in be set at such 
time. 

( 3 j standards for designation end 
exemption. Positions, ot classes of 
positions, which do ne t have significant 
decision-making or supervisory 
responsibility will oe exempted from 
assignation. initial ex imptions will be 
retroactive. Classes of positions which 
may c •; considered ior exeniptiO: i are 


litose in wiiicti deasion-maxing 
I,, responsibility does not regularly extend 
* to major policy issues within the agency 

- or in which supervisory responsibility 
extends tc less than all of a directorate, 
bureau or department which has major 
policy or operational responsibility. The 

foregoing may include, without 

limitations, special assistants, technical 
( and professional advisors to persons 
who make, policy decisions, those 
Involved primarily in research and 
technical work, and administrative law 
judges. No position will be designated 
pursuant io subparagraph (b)(2) above 
unless it involves significant decision- 
making a thority, or duties which are 
substantially similar to those exercised 
by persons designated, pursuant to 
subparagi apa (b)(1) above and not 
exempted. 

- Notav— No 'Withstanding the foregoing, no 
design* tan, s wtii be made for purposes of 18 
U.S.C 207’ o)tiO until after final action on a 
proposed technical amendment to coilfonn 
Ihe language of such subsection io the 
reqtireme t that it apply only to a matter in 
which the firmer employee participated 
personally and substantially. 

(4) Sen or Executive Sendee. The 

establishment of positions within the 

Senior Ex ecutive Service p ursuant to the 
Civil Ser ice Reform Act of 1978.is the 
responsibility of the Office of Personnel 
Management. The choice of an 
individual to enter or not to enter the 
Senior Executive Service u; not a 
relevant factor in the designation under 
these regulations of a position held by 
such person. 

(5) “Rate of pay". As used in the 
definition of Senior Employee, the “rate 
of nay" ::i that specified by or pursuant 
to 1 aw w ithout regard to the ceiling 
limitations ot section 5308 or 5373 of title 
5 U.S.C- except that an individual in an 
executive level or GS— 17 or 18 position 
is deemed to be employed at the rate of 
pay specified for that position. Increases 
in pay due to ‘steps’’ are not considered 
in ietecniaing pay grade or level. 

|c| Di‘ T erentiai designation. Where 
appropr.ate. the Director may designate 
positions for purposes of 18 U.S.C. 207(ci 
without iesignating the positions for 
purposes of 18 U.S.C. 207(t»)(ii). 

Examp a 1; It may be determined tha t a 
gives position or class of positions will be 
restric ted as to contact in tha first poat- 
errplaynuit year, but not as to assisting in 
represen ation. 

;d) Pell notice of designation. No 
designation made pursuant to 18 U-S.C. 
207(d) (?) or (4) will be effective until the 
last day of the fifth full calendar month 
after the first publication of a notice by 
the Director of intention to designate; 
e; c.ept s indicated in paragraph (i) 
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designation applicable to the position. [ifj/^eaidmg 

Retroactive effect will not be given — 


below, arid as to a person first . . 
occupying the position after such notice 
is published. The designation in 
paragraph (b)(1) above constitutes 
notice. - f :■•■■. v- -- x ' -• c- -f 

(e) “Acting’ t 'or temporary positions. 

An individual may serve in a position 
designated pursuant to 18 U.S.C. 207(d) ' 
for up to sixty days in an "acting" or < 
temporaify capacity without being . , . 
subject to those restrictions which 
specially apply to such positions, unless 
such individual (1) was transferred or 
detailed from another designated 
position, or (2) without a significant 
break in contiriuity, is named 
permanently to such position 

(f) Special Government Employee. A 
Special Government Employee who 
serves on sixty days or less in a given 
calendar year may serve in a designated 
position without being subject to the 
restrictions which specially apply to 
such position. A Special Government 
Employee is deemed to serve only on 
those days actually engaged in work for 
the Government under bis or her Special 
Government Employee arrangement. 

(gj Publication. Positions exempted by 
the Director pursuant to 18 U.S.C. 
207(d)(2) and designated pursuant to 18 
U.S.C. 207(d)(4) will he published in the 
Federal Register, and from time to time 
may be added to Appendix A and 
Appendix B respectively, of these 
regulations. 

(h) Computation of time. An ' 
individual who transfers from a 
designated position to one that is not 
designated shall compute the 
commencement of, the time periods 
contained in 18 U.S.C. 207 (b)(ii) and (c) 
from the time of such transfer, except as 
indicated in paragraph (i) below. 

(i) Position shifting. In any case where 

a person transfers from a designated ' 
position to one that is not, the agency 
head shall within one month transmit to 
the Director a report reciting the 
functions of each position, the reason for 
the transfer, the identities of the prior 
holder of the position assumed and the 
successor, if any, to the position 
departed. If the Director designates the 
newly assumed position pursuant to 
sections 207(d) (2) or (4) of title 18 
U.S.C., such designation shall be 
effective retroactively to the date'of 
transfer notwithstanding paragraph (d) 
above. , ‘ ‘ 

■ (j) Revocation of Designations. In the 
event the Director determines that a 
position previously designated should 
not have been, the designation will be 
revoked. The revocation may be made , 
retroactive if the initial designation is 
determined to have been erroneous or if 
there is a change in standards for 
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where the basis for revocation is 8 It ' lubpart to&beJhe agency head « an 
change in the functions or importance of * *« vehmiithe aoenev head has 

a position. . -/ ' *•' * 


§ 737.27 Administrative Enforcement 
Proceedings. . K-ssgC- V 

(a) Basic procedures. The following 
basic guidelines for administrative r if y. 
enforcement of restrictions on post- ‘./\- 
employment activities are designed to _I 
expedite consultation with the Director - 
as required pursuant to section 207(j) of 
title 18 U.S.C. _ ~ - 

(1) Delegation. The head of an agency 

may delegate his or her authority under 
this subpart. \ 

(2) Initiation of administrative 

disciplinary hearing, (i) Whenever an 
agency has determined after appropriate 
review that there is reasonable cause to 
believe that a former Government 
employee has violated any of these 
regulations or 18 U.S.C. 207 (a), (b), or 
(c), it may initiate an administrative 
disciplinary proceeding by providing tho 
former Government employee with 
notice as defined in subparagraph (c). 
Agencies may establish procedures to 
protect the privacy of former employees 
as to allegations made prior to a 
determination of sufficient cause to 
initiate an administrative disciplinary 
hearing. ■ ,'V <:'x 

(ii) On receipt of information T 
regarding a possible violation of 18 - 
U.S.C. 207. and after determining that 
such information appears nonfrivolous, 
the agency head shall expeditiously 
provide such information, along with 
any comments or agency regulations, to 
the Director and to the Criminal 
Division, Department of Justice. The 
agency should coordinate any 
investigation on administrative action 
with the Department of Justice to avoid 
prejudicing criminal proceedings, unless 
the Department of Justice communicates 
to the agency that it does not intend tot- 
initiate criminal prosecution. , . 

(3) Adequate notice, (i) An agency 
must provide a former Government 
employee with adequate notice of an 
intention to institute a proceeding and 
an opportunity for a hearing. / - 

(ii) Notice to the former Government 
employee must include: 

(A) A statement of allegations (and 
the basis thereof) sufficiently detailed to 
enable the former Government ' 
employee to prepare an adequate - 
defense: 

(B) Notification of the right to a 
hearing: and 

(C) An explanation of the method by 
which a hearing may be requested. 


^examiner*’), ■>** • - 

(H) Appropriate qualifications shall be 
established lor ex ami ners . 

• - gj i ) A» examiner shall be Impartial. 

*fo individual who baa participated in 
any manner in the decision to initiate 
the proceetfingsmay serveaa an 
examiner in those proceedings. 

(5) Time, date and place- fi> The 
hearing shall be conducted at a 
reasonable time, date, and place. 

(ii)In setting a hearing date, the 
presiding official shall give due regard to 
the former Government employee's need 
for 2 

(A) Adequate time to prepare a 
defense properly, and 

(B) Ab expeditious resolution of 
allegations that may be damaging to his 
or her reputation, . 

(6) Hearing rights. A hearing shall . 
include; at a minimum, the following 

' -■ pyTa r e p re sent oneself or to be / 
represented by counsel, 

(if) To Introduce and examine 
witnesses and to submit physical 
evidence, “ ‘ ' ; 

pi) To c onfr ont and cross-ex. inline 
adverse witnesses, 
ffv) To present oral argument and 
fV) TO a transcript or recording of 
proceedings, on request. 

(7) Barden of proof. In any hearing 
under tins subpart, the agency has die 
burden of proof and must establish 
enbstantiai evidence of a violation 

(8J Hearing decision. (I) The presiding 
officiai shall make a determination 
exclusively on matters of record in the 
proceeding; and shall set forth in the 
decision all findings of fact and 
conclusions of law relevant to the 
matters at issue. 

ffff Within a reasonable period of the 
date of an initial decision, (as set by the 
agency) either party may appeal the 
decision to the agency head. The agency 
head shall base his or her decision on 
such appeal solely on the record of the 
proceedings or those portion* thereof 
cited by the parties to limit the iss ues. 

(iii) If the agency head modifies or 
reverses the initial decision, he or she 
shall specify such findings of fact and 
conclusions of law as are different from 
those of the hearing examiner. 

(9) Administrative sanctions The 
agency head may take appropriate 
action In the case of any individual who 
was found in violation of 18 U.S.C. 207 
(a), (b), or (c) or these regulations after a 
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final administrative decision or who 
failed to request a hearing after 
receiving; adequate notice, by: 

{ij Prohibiting the individual from 
making, an behaif of any other person 
(except the United States], any formal or 
informal apoearance before, or. with the 
intent to influence, anv oral or written 
communication to. such department or 
agency on any matter of business for a 
;< riod not to exceed five years, which 
iiiiiy be accomplished oy directing 
Agency employees to refuse to 
oariliapate in any such apearance or to 
a ccot anv such communication; 

fir- Taking other aopropriate 
disciplinary action. 

{Unjudicial review. Any person found 
hi have participated in a violation of 18 
<: Sid :>0? fa), (b), or (c) or these 
regulations may seeK judicial review of 
ho adrrniiisrrative determination. 

ill) Consultation and Review. Each 
‘-ei.uy siiali. submit a cooy of its 
ococedunsa tor administrative 
forcement to the Director. 
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if '37 29 Effective date of restrictions. 

■>| Persons affected. Any person who 
’•i. ids a Government position after iune 
3K, 1079. becomes subject to any 
iuiditional restrictions relating to the 
holder of that position contained in the 
amendments to 18 U.S.C. 207 as set forth 
u these regulations. Restrictions which 
depend on die designation of a position 
by the Director shah become applicable 
oo the date such designation becomes 
effective. 

b Fair notice of substantive changes. 
No change in the substance of these 
regulations shall become effective with 
respect to a Government employee who 
ii adversely affected by such change 
until and unless such employee remains 
in a position to which such change is 
tpnlicable for a period of five months 
following the first publication of a 
regulation m final form, reflecting or 
prescribing such change, or unless such 
employee accepts such a position alter 
the publication. 

Appendix A (Reserved! 


Mote. — Aoriendix A reserved for Section 
An? >ail 2 ! exemptions. 


Appendix B (Reserved] 

Mow. — Anpemiix B reserved for Section 
:u";d!! 4 ] designations. 

appendix C j Reserved! 

Nma. — Appendix C reserved for Section 
2NNe\ designations. 
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